Introduction
From time to time the media reports on diplomats residing in a foreign country, who are involved in a labour debacle about the unlawful treatment to their domestic employees in terms of the hours of over-time worked and related issues such as minimum wages or overtime-payment. 1 The questions that arise on this topic relate to the hierarchy of international law in relation to South African labour law. Does the diplomatic immunity of foreign diplomats prevail over the protection afforded to diplomatic employees in South Africa? Can a national citizen or a person lawfully residing in South Africa as a foreigner, who is involved in an employment relationship with a foreign diplomat in South Africa, claim protection under the Basic
Conditions of Employment Act (BCEA)
2 for breach of their rights relating to overtime work and payment? In other words, is the employee working at the diplomatic premises included in the definition of an "employee" 3 and therefore entitled to legislative protection? Does international law extend immunity or privileges to diplomats in their role as employers if an employee decides to take legal action against that employer?
This article seeks to establish the legal position of these employees, within the scope of the protection provided by both the definition of an "employee" and the applicable international law in South Africa. 4 Neither the definition of an "employee" in the Labour Relations Act, 5 nor that of "workplace", refers to nationality as a requirement for protection under the LRA. The exclusion from protection under the LRA of the right not to be unfairly dismissed 6 does not extend to employers and their premises on the basis of diplomatic immunity. Can it therefore be accepted that the South African legislator intended to include diplomatic employment relationships in the scope of labour protection?
Another pertinent aspect concerning the topic of immunity is the principle of extraterritoriality extending sovereignty to the premises of the representing state. Is this principle applicable to labour matters or can it be regarded as a legal fiction?
Can the residence of a diplomat, as a "workplace" where the "employment relationship" exists, be viewed as "foreign territory" within the borders of South Africa? If the principle of extraterritoriality applies, would it restrict or exclude the legal protection afforded to both South African and foreign nationals of the representing state who find themselves in such an employment relationship? Is diplomatic immunity extended to the premises of a diplomat on the basis that the law of the representing country applies? 7 In this article, the interplay between the different sources of international law and labour law in South Africa are considered in order to determine the scope of the legislative protection provided to employees whose employment relationship at diplomatic premises might be affected by a veil of extraterritoriality or special privileges and immunity, against the jurisdiction of the courts and the Commission for Conciliation Mediation and Arbitration (CCMA).
The impact of the Constitution on labour law in South Africa

A general perspective on constitutional rights
South Africa is governed by the Constitution of the Republic of South Africa, 1996 as "the supreme law" of "a society, based on democratic values, social justice and fundamental human rights". Section 7(1) clearly states that the Bill of Rights is "a cornerstone of democracy in South Africa. It enshrines the rights of all people in our country" (emphasis added) and affirms the democratic values of "human dignity, equality and freedom". Section 23(1) furthermore affords " [e] veryone the right to fair labour practices" (emphasis added). 8 The importance of the constitutional rights milieu within which the interpretative framework and the definition of "employee"
should be construed to interpret labour agreements and legislation more purposively 9 was highlighted in Discovery Health v CCMA.
10
As regards the interpretation of the Bill of Rights, section 39(1)(b) and (c) states that "a court, tribunal of forum must consider international law and may consider foreign law … promoting the spirit, purport and objects of the Bill of Rights"
(emphasis added).
11
"Customary international law is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament."
12 "Any international agreement becomes law in the Republic when it is enacted into law by national legislation; but a self-executing provision of an agreement that has been approved by Parliament is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament." 13 This 8 In Discovery Health v CCMA 2008 7 BLLR 633 (LC) the increased willingness of the courts to depart from the strict definition of "employee" and move to a more inclusive approach was confirmed.
9
In this regard also see the Code of Good Practice of the LRA giving effect to s 200A(4) of the LRA, stating that "NEDLAC must prepare and issue a Code of Good Practice that sets out guidelines for determining whether persons, including those earning in excess of the amount determined in subsection (2) are employees".
10
Discovery Health v CCMA 2008 7 BLLR 633 (LC) .
11
"The Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or conferred by common law, customary law or legislation, to the extent that they are consistent with the Bill" (s 39(3) of the Constitution (emphasis added.)
12
Section 232 of the Constitution.
13
Section 231(4) of the Constitution.
section supports the "harmonisation theory" of the monist school of thought followed in South Africa, which acknowledges that customary international law may be applied directly as part of the common law.
14 Kirby J in the Republic of Angola v Springbok Investments (Pty) Ltd 15 stated that:
[South Africa has] embraced the doctrine of incorporation, which holds that the rules of international law, or the ius gentium, are incorporated automatically into the law of all nations and are considered to be part of the law unless they conflict with statutes or the common law.
Where there are conflicting rules, a country's own statutory rules and Acts may prevail over international law. Section 233 of the Constitution provides that:
When interpreting any legislation, every court must prefer any reasonable interpretation of the legislation that is consistent with international law over any alternative interpretation that is inconsistent with international law.
In this regard Dugard reiterated that section 233 of the Constitution provides that "customary international law [is] no longer subject to subordinate legislation". Cheadle, is not on the recipients of the fundamental right in the first instance, but on the contents of the right. 24 Cheadle argues 25 in favour of an emphasis on "fair labour practices" rather than on "everyone". The focus of enquiry into the ambit should not be on the use of "everyone" but on the reference to "labour practices".
Fairness is the key element required within any labour relationship. All practices and policies must reflect a reasonable degree of fairness in the way that the parties deal with their own as well as the other party's interests, within the framework of the applicable law at the workplace. As stated by Ngcobo J:
26
[T]he focus of section 23(1) is, broadly speaking, [on] the relationship between the worker and the employer and the continuation of that relationship on terms that are fair to both. It is important to bear in mind that the tension between the interests of the workers and the interests of the employers is an inherent part of labour relations. … It is in this context that the LRA must be construed.
20
Section 36 of the Constitution, including (a) the nature of the right; (b) the importance of the purpose of the limitation; (c) the nature and extent of the limitation; (d) the relation between the limitation and its purpose and (e) less restrictive means to achieve its purpose. Most employees are not in a position to bargain on equal terms with their employers. It is usually the employer who is in a position of power in the bargaining process and the employment relationship. The purpose and aim of labour law should therefore be to accommodate, where possible, the interests of subordinate employees to maintain a fair balance between the right to fair labour practices and the privileges of an employer. As stated by Kahn-Freund: "The main object of labour law (is) to be a countervailing force to counteract the inequality in bargaining power which is inherent and must be inherent in the employment relationship." 27 This is applicable to employment relationships involving diplomats in South Africa. Where there is an interplay between international law and South African constitutional law, the immunity and privileges extended to diplomats should not bear more weight than the fundamental right of their employees to dignity, equality and fair labour practices.
Labour legislation: definitions, exclusions and the scope of protection
In order to find a meaningful answer to the question of whether a person who works for a foreign embassy in South Africa is regarded as an "employee" by the LRA and is therefore entitled to protection under the Act, regard should be had to the three basic concepts in the definition of an employment relationship. The three defining concepts, "employee", "employer" and the "workplace", do not shed much light on the scope of protection afforded to foreign "employees" by the LRA.
Against the background of the constitutional right to "fair labour practices" the court exclude any reference to the nationality of an "employee", an "employer" and the territory of the "workplace". The only express exclusion from the definition of an "employee" and the consequential protection provided by labour legislation is the independent contractor.
Interestingly enough, no definition of an "employer" is currently provided by any of the abovementioned Acts. Section 1(a) and the first part of section 1(b) of the The "workplace" on the other hand is merely defined "as the place or places where the employees of an employer work". 37 No reference is made to "workplace" in the context of a foreign embassy in the receiving State, either by an express inclusion or exclusion, or due to the fact that such premises are considered as foreign territory by the legislator.
In Astral Operations Ltd v Parry 38 the court had to determine whether the BCEA applied to an employee who worked in Malawi, although the head office of the employer was located in South Africa. The test applied by the court to determine the applicability of the Act was whether the work was carried out inside or outside South African territory. In this case the BCEA did not apply to the employee as the work was carried out in Malawi. It seems as if the defining point of the "workplace", here, was that it needed to be South African territory, within the boundaries of the State.
The court in this case did not discuss the meaning and scope of "territory" with reference to the legal fiction of extraterritoriality and the premises of foreign diplomats. conditions". 44 The important issue of diplomatic immunity is not raised in the Convention. However, the Recommendation requires States to adopt policies and codes for diplomats, in order to stop abusive practices related to domestic workers, and to cooperate in providing the necessary protection. Including an attorney, a party or officer concerned with issuing or executing such a process.
It appears as if the legislator intended to include
57
Section 15(1) of DIPA, for which the punishment could be a fine or imprisonment not exceeding three years (s 15(2)).
58
See s 185 of the LRA regarding these rights.
59
Vienna Convention on Diplomatic Relations (1961) (hereafter the "VCDR").
3 The premises of the mission, their furnishings and other property thereon and the means of transport of the mission shall be immune from search, requisition, attachment or execution.
The immunity of a diplomat or consular employer in terms of the DIPA and the VCDR confers an obligation on South Africa as a receiving State to protect this right.
Article 30 of the VCDR extends the immunity to "the private residence of a diplomatic agent [who] shall enjoy the same inviolability and protection as the premises of the mission". The consent of the head of a mission 60 to waive immunity 61 is an option to consider in terms of the Act in exceptional cases. As stated by Dugard 62 "it is submitted that 'immunity' is a 'privilege' with the result that heads of state will only enjoy immunity from criminal and civil jurisdiction in accordance with the rules of customary international law". South African courts have an obligation to consider immunity under these circumstances with a high degree of caution to ensure the application of restrictive rules to protect human rights. 
The effect of the DIPA on the referral of a labour dispute
The referral of a dispute regarding an unfair labour practice or an unfair dismissal to a bargaining council or the CCMA is extended to employees in terms of section 191 of the LRA. Section 191(1)(a) states:
(a) If there is a dispute about the fairness of a dismissal, or a dispute about an unfair labour practice, the dismissed employee or the employee alleging the unfair labour practice may refer the dispute in writing to-(i) a council, if the parties to the dispute fall within the registered scope of that council; or (ii) the Commission, if no council has jurisdiction. (b) A referral in terms of paragraph (a) must be made within-(i) 30 days of the date of a dismissal or, if it is a later date, within 30 days of the employer making a final decision to dismiss or uphold the dismissals (ii) 90 days of the date of the act or omission which allegedly constitutes the unfair labour practice or, if it is a later date, within 90 days of the date on which the employee became aware of the act or occurrence.
60
The sending State. that they adhere to the requirement for a valid waiver: it must be "express and in writing".
65
The matter of the inviolability of a diplomatic mission was previously clouded by the perception that the territory of the sending state extended to the premises of a mission within the receiving state. Forsyth 66 refers to the origin of the rule of diplomatic immunity as follows:
The rule of diplomatic immunity may be traced to one of three theories. According to Grotius, it was based on the notion of extraterritoriality; ie the premises of a diplomatic mission represented an extension of the territory of the sending state. Closely related to this was the idea that the mission was a personification of the foreign sovereign and, on the same ground that the sovereign immunity might be claimed, so, too might diplomatic immunity be claimed. Today, however, it is more widely accepted that diplomatic immunity is based on the simple necessity of enabling the mission to perform its functions properly and efficiently. On this understanding, immunity is normally applicable only in respect of official acts connected with the mission.
67
In Santos v Santos 68 the court had to decide on the rule of diplomatic immunity. The court held that "diplomatic immunity had, in the past, been based on the notion of extraterritoriality, ie that the premises of a diplomatic mission in the receiving State represented an extension of the territory of the sending State". The position of an employee who needs to rely on legal protection in terms of labour law within the framework of diplomatic immunity seems to be extremely vulnerable in view of the limitation of their employment rights and the lack of liability afforded to diplomats and consular employers by the various international law instruments.
To echo the words of Cicero: Summum ius summa iniuria: the best law may breed the highest forms of injustice. Unfairness or strict laws need to be tempered by equity. 5.2 Diplomatic immunity is based on the principle of granting the sending State immunity to allow the "duly accredited members" of a diplomatic mission to pursue official duties "free from harassment, possible intimidation and impediment".
Immunity "is not a licence for misconduct of any kind". It is afforded "to benefit the functioning of the Mission, not to personally benefit its individual members". Conductor omnia secundum legem conductionis facere debet et, si quid in lege praetermissum fuerit, id ex bono et aequo debet praestare -The hirer ought to do everything according to the law of hire, and if anything has been omitted in the law, he ought to perform according to the dictates of goodness and equity.
109
One does not have to be a Romanist to agree with Gaius that there is merit in the application of underlying values or principles such as goodness and equity. 110 In the absence of a specific ruling on dispute resolution in diplomatic employment relationships relating to the conflicting powers emanating from international and labour law, solutions ought to be found as a matter of "equity and goodness".
6
Conclusion and recommendation
The interplay between labour law and international law is a fundamentally important and extremely sensitive subject. It is based upon a compromise between powerful economic agreements and complex international law on the one hand, and the sensitive and equally powerful issue of human rights and labour law on the other hand. To illustrate the complexity and the sensitivity even further, regard should be had to the challenge of balancing the rights and privileges afforded to the parties within a diplomatic employment relationship. The overriding effect of section 23 (1) of the Constitution and the right to "fair labour practices" afforded to "everyone" is a fundamentally important aspect of any employment relationship. In addition, all persons, 111 irrespective of their nationality and citizenship, who can be defined as immunity executed by the Director-General of Foreign Affairs on behalf of the protected party is an option to consider in terms of the DIPA.
It is submitted that an employee is not prevented from taking legal action against a diplomat or consular employer in South Africa in terms of the LRA or the DIPA, as in the Benkharbouche case in the UK. Diplomatic employees and diplomatic employers should be made aware of their rights and obligations. Employees should be registered and afforded interviews to assess their employment. 113 The most important requirement regarding immunity and privileges afforded to diplomatic corps in terms of the DIPA is based on the premise that an employee may institute legal action in the absence of "wilfulness" and in the exercising of "reasonable care".
The dominant impression gathered from the sources of international law discussed in this article is that immunity is afforded to diplomats/consular agents as employers.
The intention of the legislator to afford the right to fair labour practices to all employees in terms of the Bill of Rights and labour law is a matter in pressing need of revisiting. Employees working for diplomats and consular employers are citizens entitled to the minimum protection based on fundamental rights in the Bill of Rights.
How can it be justified that a group of vulnerable employees, who might be exposed ... the conclusion of a treaty, convention or agreement by South Africa with any other government is an executive and not a legislative act. As a general rule, the provisions of an international instrument so concluded, are not embodied in our law except by legislative process … In the absence of any enactment giving [its] relevant provisions the force of law, [it] cannot affect the rights of the subject.
In addition, a provision or clause to this effect should be included in diplomatic contracts of employment, after the ratification of a treaty, even before its enactment 
